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st{ anf@a z r@a arr a sriits rjra mar & it a sr orfr zrsnfenfaft
I; Ty Fi 3,f@rat at 3ri:fu;r Ir g=tr 34aa ugd amar at

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

laj qr gTlarvr smdaa

Revision application to Government of India:

() €tu 6la zgca rf@fa, 1994 #t arr 3r Rt4 aag Tg Ii a a iqla errr at
Ur-Irr qr qg siasfa grterv 3ma sefl fa, rd it, fa« inrau, Rlua
fcr:rrr, attsft if, laa au, ir mf, { fc# : 110001 cm- c#r ~-~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ti) zuf? m #6tzf a ura ht spara fa#t arr ur arr #qr zu
faRt ugrI aw rasrn ima ura g¢ mf i, a fan8t asrI n uerark a fa4
cb tar zu fa#t aqasrn ·m "l=flcYf 6 4fan hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a fact_gJ:.y...to~ware_house or to
another factort or from one warehouse to another during the course of p e{es,m$;~J;-t goods in a
warehouse or in storage whether in a factory or In a warehouse. ·
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(c!5) ~ "cB" Gj"ffix "M ~ m mr # PJ;qfffia lffi1 ~ m lffi1 "cB" fclPIJ.Jf01 # -3q£t'P1 ~ ~
mlw area grca Ra aGt sa # Gj"ffix "M ~ mmr # Pl ;qfR,a % I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTd"B '3N I q .-J cITT '3N I q.-J ~ cB" :fIBR ah fa it spt #fee n{ ?st h arr?gr
uit s err vi fa a ::1,a I Rl tj'j ~, ~ "cB" mxr 'CflNcf cf!" ~ ~ m GfTq # ~
arf@Rm (i.2) 1998 tITTT 109 IDxT~~ ~ "ITT I

:c) Credit of any duty allowed to be utilized towards payment 0f excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i) ah saraazrcrs (sr8a) Rzrra6@t, 2001 "cB" ~ 9 "cB" 3WRf fclPlfcft-c m fflT ~-8 #
ufai #, )fa met # uf an?r fa faRh a fa4aarr vi ar4hr
~- cITT at-at uRji # purer fr 3a f0at urn aReg tr rr arar <.al qr £ff
"cB" 3WRr tITTT 35-~ # A~ 1:Bl" "cB" :fIBR d # rr €tr6 arar at #R #ft eft
afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

2) Rf@ca 3mr4a a are urii ica a ya ca q? zn U a 1mf!" m 200/-~
'lfIBR cITT ~ 3ITT" \Jf6T x4\;;i•.-ixc/?J.J ~~~~"ITT "ITT 1000/- 46l 6tr rat #l srgI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zrea, #tu sql4a grca vi at a sr4l#tr =nrznf@aur ,f 3rat:
,ppeal to Custom, Excise, & Service Tax Appellate Tribunal.

) ata snla zgcas arfefu, 1944 cITT tITTT 35-GlT/35-~ cB" 3WR[:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

?) '3cfci~Rsla qR-i;t§q 2 (1) q5 # ~ ~ "cB"m at 3r@la, stat a arr xfr:rr·~,
ata sqraa gca g la1a r@la nrznf@a(Rrec) at ufgaa ear 4)fear, 3sarar
# 2ndB@T, ~gJ:Jlffi 'J..fq.f, JH-Flcll , FR<cJ'(.-jj~j'(, Ji(?J:Ji:'tl~lc't-380004

1) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004_. in case of appeals
other than as mentioned in para-2(i) (a) above. 7
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall bE
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand / refund is upto E
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft ir
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench oi
the Tribunal is situated.

(3) zuf za srr?gr i a{ pa sr#ii aarrag st at r@ha a sitar fag vl ar 4rar
sq[ad ±nr far are gr rzr a st'gy ft fa feral udl atf if ffi frg
zrnfenf 3fr); nrznf@aur at ya r4la zntwar at ya 34a fpzur urr &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding ·the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllJIC'ilJ ~~ 1970 ~~ c#i-~-1 cB" 3iw@ RtTrffif fcITT[ ~~
3rrdaa ar corer zrenfenf Roff f@rarl # arert#t a ,fw .6.so ha
qr=Ir,ru z[ca feae mm @)nr afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ '3TR ~ l=flliciTf cBl" Riast av a frij c#i- 3it sft en 311 cbMd fcl?"lJT \YJTI'fT t \i'IT
#rt zyca, #tr gr«a yes vi tara 3rft4tu rzarf@rasur (araff@4f@) fr, 1982 if Rf%c:rt,
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ru'les, 1982.

«u v4tr zrca, €tu sqla gc g tar 34)4la nrnf@rarer(frec),
~~ cB" i:rr=rB if cbdo!.JJ.lill(Demand) ~ ~(Penalty) cBT 10% 1l'f un=rrcf5"xrff
e4fatf ? 1eraif , srf@roarq un=rr 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#lanraea sit tara# oiafa, R@ra@ta "afar a6ti(Duty Demanded)
a. (Section)&s ±upasfuffa IRE,
gs fen sea k@ aRszstft,
#@ fezfit#Ruhaa auft.

> uqasrr«iRa 3r4ha t usegf sraalerr, srflea aRr oh kif@g q&zr snarf@ur ru
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and '35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r err?rk wRr er8tea nf@razor hrr sis zyea srzrar yes ur zus Raif@a gt atii fagmg zyersk 1o%
mrarru jl sri#aaaus Ralf@a st as avs#1omrrual sarrs ?r

In view of above, an appeal against this order shall lie before they~on payment of
10% of the duty demanded where duty or duty and penalty are i i-s:1;>t~ft;~~ot-t,J?.'enalty, where
penalty alone is in dispute." .
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F.No. GAPPL/COM/STP/1232/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Jayrambhai Shivabhai Malcwana, GF.l A2,

Om Shivalay Society, Opposite Ishwar_Amikrupa Society, Vejalpur, Ahmedabad - 380051

(hereinafter referred to as "the appellant") against Order-in-Original No.

159/WS08/AC/KSZ/2022-23 dated 16.12.2022 (hereinafter referred to as "the impugned

order) passed by the Assistant Commissioner, Central GST, Division VIII, Ahmedabad

South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AMCPM9686QSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 34,39,598/- between the gross value of sei·vice

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had earned the

said substantial income by way of providing taxable services but not paid the applicable

service tax thereon. The appellant were called upon to submit clarification for difference

along with supporting documents, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/WS0802/

O&A/TPD(l5-16)/AMCPM9686Q/2020-2 l/5370 dated 21.12.2020 demanding Service Tax

amounting to Rs. 4,98,741/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN. also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77 and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,98,741/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty of Rs. 4,98,741/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty ofRs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, along with the application for condonation of

delay, inter alia, on the following grounds: ~;;~0~
«ins,«,'.
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F.No. GAPPL/COM/STP/1232/2023-Appeal

o The appellant are engaged into providing manpower supply service and also engaged

in the providing construction services.

s During FY 2015-16, Turnover of the appellant mentioned in Service tax returns is Rs.

1,34,89,825/- and as per Income tax return is 1,60,76,467/-. The difference in turnover

between ITR and STR is 25,86,642/-, out of which manpower supply services on

which Service Tax is payable under Reverse Charge Mechanism by the recipient of

Service is Rs.19,86,543/- and on the balance amountofRs. 6,00,099/- Service Tax had

already been paid at the rate of 14.5% i.e. Rs. 87,000/-. Since there was delay in

payment of service tax, the appellant had also paid applicable interest amounting to

Rs. 4,676/- vide Challan having Serial No. 00192 dated 18.07.2016.

o The appellant submitted that turnover as reflected in Form 26AS cannot be the base to

determine the liability of service tax. In their case, the turnover reported in 26AS are

higher than actual turnover, since many of their suppliers have deducted TDS on

Invoice Amount (i.e. Basic Value plus Service Tax), rather than deducting only on the

basic amount. Their correct turnover is reflected in their books of accounts; which they

have already shown in their Income Tax Return as well as Service Tax Returns.

o The adjudicating authority has treated the difference between the turnover as per 26A$

and that of Service Tax Returns as short payment / evasion of tax liability by the

appellant, without simply looking into or examining the reasons for difference

between the two on his own. As such, there is no difference between the turnover

reported in Books of Accounts of the appellant and turnover declared in Service Tax

Returns. Some of the parties of the appellant, to whom it provides services, have

incorrectly reported turnover while filling their TDS Returns. They had deducted tax

at source on full Invoice Value (i.e. Basic Value plus Service Tax), rather than

deducting it only on the Basic Value. As a result of this, the turnover reflected in

26AS is higher then the actual turnover. Hence, there is no additional tax liability of

the appellant, apart from that which has already been disclosed in the service tax

returns and on which tax has already been deposited.

The appellant have submitted the reconciliation of the same, which is as under:

Particulars Turnover as Turnover as per Difference

Turnover

per STR

1,34,89,825/

ITR
1,60,76,467/- 25,86,642/-

Income on which ST is 19,86,543/- 19,86,543/

5



F. No. GAPPL/COM/STP/1232/2023-Appeal

payable by recipient under

Reverse Charge Mechanism

Total 1,54,76,368/- 1,60,76,467/- 6,00,099/

Service Tax @ 14.5% 87,000/-

Interest paid on ST 4,676/

Total amount paid 91,676/-

Challan No. & Date 192 dated

18.07.2016

o They have submitted challan dated 18.07.2016 along with appeal memorandum. They

have also submitted copy of invoice showing TDS on Basic plus Service Tax amount,

Income Tax Return, Profit & Loss Account, Balance Sheet, Service Tax Return and

Form 26AS for the FY 2015-16 along with appeal memorandum.

o The appellant submitted that it is trite law that figures of Form 26AS cannot be used

for determining the Service Tax liability unless there is an evidence to substantiate that

it was received for taxable service. In this regard they relied upon the following case

laws:

a) Kush Constructions Vs. CGST NACIN -2019 (34) GSTL 606
b) Synergy Audio Visual Workshop Pvt. Ltd. Vs. Commissioner of Service Tax

Bangalore - 2008 (10) STR 578
c) CCE Ludhiana Vs. Deluxe Enterprises - 2011 (22) STR 203

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 16.12.2022 and received by the appellant on· 16.12.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 22.02.2023, i.e. after a

delay of 6 days from the last date of filing of appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that the the

appellant was not in the town and he had gone to his native village to perform some social

commitments, thus and there is delay in filing of appeal.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of.the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the
Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from resenting the appeal within the
s 3 mi,

%..
(1 ·

?
&
?

°6



F.NO. GAPPL/COM/STP/1232/2023-A4ppeal

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 6 days and take up the appeal for decision on merits.

5. Personal hearing in the case was held on 28.08.2023. Shi Utkarsh Desai, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated the

submissions made in appeal memorandum. He submitted that the appellant provided labour

services to corporate, where the tax liability was on the recipient of service on reverse charge

basis. All the supporting documents have been attached with the appeal. He requested to set

aside the impugned order.

5.1 The appellant vide their letter dated 13.09.2023, submitted additional documents viz.

income ledgers, another challan dated 06.02.2016 for payment of service tax of Rs. 6,583/- in

the Manpower Supply Service, copies of ST-3 returns for the FY 2015-16 & FY 2016-17

6. I have carefully gone through the facts of the case, grounds of appeal; submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

7. It is observed that the main contentions of the appellant are that (i) they have paid

applicable service tax and there is no amount required to be paid by them; (ii) the difference

between ITR and STR are related to Manpower Supply Services provided by them on which

service tax is payable by the recipient on Reverse Charge Mechanism basis; and (iii) the

turnover reported in Form 26AS are higher than actual turnover as per P&L Account and ITR,

due to reason that many of their suppliers have deducted TDS on Invoice Amount (i.e. Basic

Value plus Service Tax), rather than deducting only on the basic amount.

7 .1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

8. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

• the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot for' iving at the conclusion

7



F.No. GAPPL/COM/STP/1232/2023-Appeal

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

8.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically in the present case, where the

appellant is already registered with the service tax department, filed their ST-3 Returns

regularly.

9. On verification of the documents submitted by the appellant, it is observed that the

amount on which the TDS under Section 194C has been deducted is Rs. 1,69,29,423/- as per

Form 6AS, whereas the turnover of the appellant is Rs. 1,60,76,467/- as per the ITR, P&L

Account and Income Ledger. On verification of the sample invoice, income ledger and Form

26AS, submitted by the appellant, I find that the difference due to some of the customer of the

appellant had deducted tax at source on full invoice value i.e. inclusive of service tax instead

of on basic invoice vale. Thus, I find that the actual turnover of the appellant is Rs.

1,60,76,467/- as reflected in the ITR, P&L Account and Income Ledger for the FY 2015-16.

·-

9.1 On verification of the Profit & Loss Account for the FY 2015-16, I find that the

appellant earned total income of Rs. 1,60,76,467/- during the FY 2015-16, out of which Rs.

1,40,89,822/- shown by them as Construction Service and Rs. 19,86,645/- shown as

Manpower Supply Service. On verification· of the income ledger for Manpower Supply

Service, I also find that the appellant had provided services amounting to Rs. 17,94,525/- to

8
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the clients, viz. Nila Infrastructure Ltd. and Gala Infrastructure Pvt. Ltd., both the entity

registered as Body Corporate and therefore, the service tax liability were on them as per

provisions of Reverse Charge Mechanism in the Notification No. 30/2012-ST dated

20.06.2012.

9.2 On verification of the Service Tax Return for the FY 2015-16 filed by the appellant, I

find that the appellant filed the Service Tax Returns in form ST-3 for the category of

Construction of Residential Complex-Services and Manpower Supply Services. However, the

appellant shown the Gross Taxable Income of Rs. 1,34,89,825/- only in the category of

Construction of Residential Complex Services and paid appropriate Service Tax on the same.

The appellant not shown any income form Manpower Supply Services in their ST-3 Returns.

The quarter wise breakup of taxable income shown by the appellant is as detailed below:

April-15 to June-2015 Rs. 29,99,950/

July-15 to September-2015 Rs. 17,57,830/

October-2015 to December-2015 Rs. 39,89,777/-

January-2016 to March-2016 Rs. 47,42,268/

Total Rs. 1,34,89,825/

9.3 I also find that the appellant submitted a challan dated 18.07.2016 for payment of

Service tax of Rs. 87,000/- along with interest of Rs. 4,676/- in respect of Construction

service and a challan dated 06.02.2016 for payment of Service tax of Rs. 5,921/- along with

interest of Rs. 662/- in respect of Manpower Supply service along with the appeal

memorandum. The appellant submitted they have paid the service tax on differential amount

as and when noticed, however, the said challans not reflected in their ST-3 returns. Hence,

there is no additional tax liability on the appellant arise, apart from that which has already

been disclosed in the service tax returns and on which tax has already been deposited vide the

aforesaid two challans.

9 .4 In view of the above, I find that the appellant have paid applicable service tax at the

material time, and the difference arise in the ITR and STR due to they have not shown two

challans and respective taxable value in their ST-3 returns for the said period.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax amounting to Rs. 4,98,741/- in respect of FY 2015-16, is

not legal and proper and deserve to be set aside. When the demand fails, there does not arise

any question of charging interest or imposing penalty in the case. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

9
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11. s4ta #aftrafRr&zfl'a Rqzrt sqal far star?
The appeal filed by the appellant stands disposed of in above terms.

#+7I
(Shiv Pratap Singli)

Commissioner (Appeals)

Attested

Sup t(Appeals),
CG , abad

By RPAD I SPEED POST

To,
Mis. Jayrambhai Shivabhai Makwana,
GF1 A2, Om Shivalay Society,
Opposite Ishwar Amikrnpa Society,
Vejalpur, Ahmedabad - 380051

The Assistant Commissioner,
CGST, Division-VIII,
Ahmedabad South

Date: i. Yf-~

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Alunedabad South

(for uploading the OIA)
5)Guard File
6) PA file

10


